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*E.H.R.L.R. 106 This article examines the current international and European framework to combat
the crime of trafficking and to protect its victims. It demonstrates that while states have placed
considerable priority on criminalising the practice and on prosecuting the traffickers, they have been
reluctant to undertake legally binding obligations in the matter of protecting victims. Despite the fact
that the essence of trafficking is the savage violation of individual human rights, victims stand in a
twilight zone of international, and in most cases, national legal protection. To this end, the article
considers whether a code of rights for victims of trafficking can be gleaned from the obligations
undertaken by states in the ECHR which could ultimately be translated into national law and practice.

Introduction

Trafficking in human beings involves the recruitment, transportation, harbouring or receipt of people,
without their consent, for the purposes of exploitation. It is a global phenomenon that has impinged on
practically every country in the world, either as a country of origin, transit or destination. Trafficking
constitutes one of the most severe violations of human rights and has been aptly described as a
contemporary form of slavery.1 It is commonly acknowledged that the main victims of trafficking are
women and children. It is women and children who are most often trafficked for the purposes of
sexual exploitation,2 though they can also end up being forced into other situations of forced labour,
begging, adoption, false marriage, or as victims of trade in human organs. Because of the clandestine
nature of the activities in question, it is very difficult to find reliable statistics on the scale of trafficking
anywhere in the world.3 It has however been estimated that approximately 800,000 men, women and
children are moved across *E.H.R.L.R. 107 international boundaries every year. This figure does not
include the millions of people trafficked within their own countries.4 And with estimates running as
high as $44 billion dollars a year,5 trafficking is ranked just behind the drugs trade and the arms
industry as one of the most lucrative forms of international crime.6 It is a phenomenon that seems to
be on the increase rather than in decline.

Despite the scale of this phenomenon and the devastating impact on its victims, trafficking is still a
crime that remains relatively invisible in the public consciousness and also in political and legal circles
in many countries. There are many reasons that can be put forward to explain this lack of visibility:
First, the lack of concrete information on the extent of the phenomenon at national and international
levels; secondly, the fact that unlike most other crimes, the victims remain largely hidden from public
view, at the mercy of the traffickers or criminal gangs who control them; and thirdly, legislative
responses to the phenomenon in many states prioritise law enforcement to the exclusion of protection
of its victims and preventative strategies which are more likely to raise the profile of the phenomenon
in the public mind.

The purpose of this article is to examine the current international and European framework to combat
the crime of trafficking and to protect its victims. It demonstrates that while states have prioritised the
goal of criminalising the practice and prosecuting the traffickers, they have been reluctant to
undertake legally binding obligations in the matter of protecting victims. Despite the fact that the
essence of trafficking is the savage violation of individual human rights, victims stand in a twilight
zone of international, and in most cases, national legal protection. To this end, therefore, the article
considers whether a code of rights for victims of trafficking can be gleaned from the obligations
undertaken by states in the European Convention on Human Rights (ECHR) which could ultimately
be translated into national law and practice.

Defining “trafficking”

The nucleus of international law on the issue of trafficking is the Protocol to Prevent, Suppress, and
Punish Trafficking in Persons, Especially Women and Children 2000 (the Palermo Protocol).7 This
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Protocol supplements the United Nations Convention Against Transnational Organized Crime.8 The
Protocol is aimed at preventing and combating trafficking, with particular emphasis on the protection
of women and children and the promotion and facilitation of co-operation amongst contracting states
in order to meet this objective. The Protocol defines trafficking in persons9 as:

*E.H.R.L.R. 108 “… [T]he recruitment, transportation, transfer, harbouring or receipt of persons by
means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of
the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits
to achieve the consent of a person having control over another person for the purpose of
exploitation.”

This definition of trafficking has been welcomed on the one hand for its comprehensiveness,10 and
criticised on the other, for its undue complexity.11 The primary emphasis in the definition is on the
crucial element of exploitation which itself is defined as including “…, at a minimum, the exploitation of
the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or
practices similar to slavery, servitude or the removal of organs”.12 The definition makes clear that the
use of coercive tactics, deception, or abuse of a position of authority, will vitiate any alleged consent
to the subsequent exploitation.

The element of exploitation is the factor that distinguishes trafficking from the practice of “smuggling”
with which it is often confused. The problem of “smuggling” of persons is dealt with in a separate
Protocol to the Convention on Organised Crime called the Protocol Against the Smuggling of Migrants
by Land, Sea and Air.13 This Protocol defines “smuggling of migrants” as:

“… [T]he procurement, in order to obtain directly or indirectly, a financial or other material benefit of
the illegal entry of a person into a State Party of which the person is not a national or a permanent
resident.”14

Thus, smuggling occurs where one or more persons facilitate the illegal entry into a state of a foreign
national for financial gain. At face value, it does not involve any element of exploitation, as it is
presumed that the smuggled person necessarily consents to the practice. Trafficking victims, on the
other hand, have either never consented or, if they initially consented, that consent has been
rendered meaningless by the coercive, deceptive or abusive actions of the traffickers. In effect, the
essence of smuggling is that it is a crime against the state, whereas trafficking is a crime inflicted on
individuals.15 This neat division of form is not always so simple to identify in substance. The practices
of trafficking and smuggling are often interlinked. What may start out as a process of *E.H.R.L.R. 109
smuggling can in fact end up as one of trafficking. A person who is smuggled willingly into a country
can often be in an extremely vulnerable situation. She may be unable to pay for the cost of the
smuggling and may thus end up being exploited in exactly the same ways as a victim of trafficking.
Thus, while it is important to distinguish between smuggling and trafficking in the gathering of
accurate information on the phenomenon of trafficking, the fluidity that exists between both practices
must also be borne in mind.16

International legal framework

The purpose of the Palermo Protocol is set out in Art.2 as that of preventing and combating trafficking
(with particular attention to women and children); the protection and assistance of victims of
trafficking; and the promotion of inter-state cooperation to achieve these objectives. To this end, the
Protocol sets out a strategic framework through which states parties are obliged to tackle the
phenomenon of trafficking. This framework includes the adoption of legislative measures to make
trafficking an offence under criminal law, under which individuals may be prosecuted and convicted
for attempting to traffic a person, for participating as an accomplice in any such activity, or for
organising or directing others to commit the offence of trafficking.17 The Protocol also sets forth
measures of prevention that must be taken by states, including requirements to establish
comprehensive policies, programmes and other measures to prevent and combat trafficking in
persons.

The aim of protecting the victims of trafficking is provided for in Art.6 of the Protocol which obliges
states parties in appropriate cases and to the extent possible under its domestic law to protect as far
as possible the privacy and identity of victims of trafficking, including by making legal proceedings
relating to such trafficking confidential.18 States are also required to consider implementing measures
to provide for the physical, psychological and social recovery of victims of trafficking, including, in
appropriate cases, in co-operation with non-governmental organisations, other relevant organisations
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and other elements of civil society, the provision of: appropriate housing; counselling and information,
in particular as regards their legal rights, in a language that the victims of trafficking in persons can
understand; medical, psychological and material assistance; and employment, educational and
training opportunities.19 States are further required to endeavour to provide for the physical safety of
victims of trafficking in persons while they are within the territory20 ; and to ensure that the domestic
legal system contains measures that offer victims of trafficking the possibility of obtaining
compensation for damage suffered.21 While it is undoubtedly important that the Protocol includes such
detailed measures in regard to the protection of victims, it is *E.H.R.L.R. 110 regrettable that these
measures are framed quite weakly, with little or no firm obligations being imposed on states in the
vital matter of protection. While the measures in question are professed to be aimed at protecting the
human rights of the victims, there can be little doubt that the emphasis in the Protocol is primarily on
the issue of crime control and prevention.

The European Union

The European Union has also moved to introduce measures on trafficking. The European Union's
Framework Decision on Trafficking of 2002 is intended to complement the work of the United Nations
in this area and to “… harmonize at European level the definitions and methods for punishment of
offences related to trafficking for the purpose of labour and sexual exploitation”.22 The Framework
Decision defines trafficking in very similar terms to the Palermo Protocol23 and enjoins Member States
to take the necessary measures to ensure that trafficking is a criminal offence in their respective
jurisdictions, punishable by “effective, proportionate and dissuasive” penalties.24 There can be little
doubt that the emphasis in this instrument is prosecutorial, with very little attention paid to the
inclusion of measures for the protection of victims.25

This emphasis on the primacy of state security over the protection needs of victims is amplified by the
terms of the subsequent EU Directive on Short Term Residence Permits.26 The Directive aims to
facilitate the prosecution of traffickers by assisting victims of trafficking who co-operate with national
authorities in the prosecution of traffickers. Article 6 of the Directive provides for a “reflection period”,
during which victims of trafficking must be allowed “to recover and escape the influence of the
perpetrators of the offences so that they can take an informed decision as to *E.H.R.L.R. 111
whether to cooperate with the competent authorities”.27 The Directive goes on to provide that where
victims of trafficking do agree to co-operate with the authorities, they may be issued with a short-term
residence permit in a state for a period of at least six months, during which states are obliged to
provide them with assistance and care.28 It obliges States to ensure that victims have suitable
accommodation, emergency medical and psychological treatment and necessary support in the form
of social welfare and means of subsistence. Free legal aid, translation and interpretation services are
also to be provided. During the life of the permit, victims should also be allowed to work or to
undertake training.29 At first blush, these measures may appear to offer a fairly comprehensive
package of protection to trafficking victims. In human rights terms, however, they are of dubious
worth, tied as they are to the co-operation of the victim in the first place with the prosecution.30 The
propriety of incentivising victims in this manner has been appropriately queried on the basis that it
may raise questions as to the reliability of their evidence in subsequent criminal proceedings.31

Council of Europe

Taking the Palermo Protocol and other international legal instruments as its starting point, in 2005 the
Council of Europe promulgated a Convention on Action Against Trafficking in Human Beings 2005
which “seeks to strengthen the protection afforded *E.H.R.L.R. 112 by those instruments and to raise
the standards which they lay down”32 in regard to trafficking.33 In particular, the aim of this Convention
was to develop existing international standards in regard to the protection of the human rights of the
victims of trafficking.34 In this regard, therefore, the Convention adopts for the first time in international
law a “human rights centred” approach35 to the phenomenon of trafficking.36

Thus, in addition to imposing obligations on contracting states in the matter of prosecution of
traffickers37 and methods of prevention,38 the Convention also *E.H.R.L.R. 113 obliges them to adopt
such legislative or other measures as may be necessary to assist victims39 in their physical,
psychological and social recovery.40 These include obligations to provide appropriate and secure
accommodation, psychological and material assistance41 ; access to emergency medical treatment42 ;
translation and interpretive services43 ; counselling and information;44 and access to education for
children.45 It may be noted that in contrast to the EU Directive, states must also legislate or take other
measures to ensure that assistance to a victim is not made conditional on his or her willingness to act
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as a witness.46 The Convention also makes provision for a recovery and reflection period of 30 days
for persons who have been trafficked into a state47 ; and for the issuing of residence permits to them
where their stay is necessary due either to their “personal situation” or because such stay is
necessary for the purposes of co-operation in a criminal investigation.48 Other provisions provide for
compensation and legal redress49 and the repatriation and return of the victims.50

These victim-centred measures are further strengthened by the establishment of an expert committee
to monitor the implementation of the Convention by the parties. The function of this Group of Experts
on Action against Trafficking in Human Beings (GRETA)51 shall be to evaluate periodically the
performance of each state in implementing its obligations under the Convention.52 The reports of the
Committee will be publicly accessible and hence have the same practical impact as those of the
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT)
which monitors the Council of Europe Torture Convention. The addition of this implementation
technique to the substantive provisions of the Convention is thus a highly novel and practically useful
approach to the phenomenon of trafficking.

Encouraging as the elaboration of this Convention may be, a measure of the reluctance of European
States to accede to such a comprehensive code of measures to protect the victims of trafficking is
demonstrated by the fact that, to date, only 10 states *E.H.R.L.R. 114 have ratified the Convention.53

The Convention will become binding only on these few states in February 2008. In the meantime, it
appears that victims of trafficking generally are bereft of concrete human rights protection at the
international level. Closer analysis, however, reveals that while the specific requirements of the
Council of Europe Convention may await broader implementation, amore generic duty on states to
protect trafficking victims could, by means of tactical advocacy, be located in other international
human rights instruments, and specifically the ECHR.

International human rights law and trafficking

The main corpus of international law on trafficking, as we have seen, is not built squarely on human
rights foundations. Nonetheless, certain core human rights instruments allude to it and the
committees responsible for their enforcement have increasingly focused their work in its direction.

Article 6 of the Convention on the Elimination of All Forms of Discrimination Against Women, for
example, commits states to pursue “all appropriate measures, including legislation, to suppress all
forms of traffic in women and exploitation of prostitution of women”. The Committee on the Elimination
of All Forms of Discrimination Against Women(CEDAW)has interpreted this provision broadly in that
the phrase “appropriate measures” should include measures of protection for victims. In its
Concluding Observations on Ireland's fourth and fifth periodic reports under the Convention, for
example, CEDAW expressed concern about trafficking of women and girls in Ireland, the lack of
information on the extent of the problem and on specific legislation in this area, and the lack of a
comprehensive strategy to combat it.54 Specifically the Committee recommended “… the adoption
and implementation of a comprehensive strategy to combat trafficking in women and girls, which
should include preventive measures, the prosecution and punishment of offenders and the enactment
of specific legislation in the area”.55 The Committee also recommended that “measures be put in
place to provide for the physical, psychological and social recovery of women and girls who have
been victims of trafficking, including the provision of shelter, counselling and medical care”.56

Recommendations concerning the protection of victims of trafficking are now a routine feature of the
Committee's Concluding Observations on states' reports.57

*E.H.R.L.R. 115 The United Nations Convention on the Rights of the Child58 obliges states in a
variety of ways to combat the exploitation of children for labour or sexual purposes, and specifically
enjoins states to “combat the illicit transfer and non-return of children abroad”59 and to take measures
with a view to preventing the abduction of, sale of, or trafficking in children, regardless of the purpose
thereof.60 Crucially, Art.39 places emphasis on the establishment of appropriate measures to secure
the recovery (physical and psychological) and reintegration of victims who have suffered exploitation
or abuse. Like CEDAW, the Committee on the Rights of the Child (CRC), which monitors
implementation of the Convention, has laid emphasis in its recommendations to states in recent years
on the need for comprehensive measures to combat trafficking in children and to protect child victims
of trafficking.61

The European Convention on Human Rights

It is well-rehearsed that the decision of the European Court of Human Rights in the case of Soering v
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United Kingdom 62 was the foundation for a trail of decisions by the Court articulating rights for asylum
seekers under the Convention that could hardly have been foreseen by the drafters of the
Convention.63 The decisions in Cruz-Varas v Sweden, 64 Chahal v United Kingdom, 65 HLR v France 66

and D v United Kingdom 67 provide the basis for many national schemes for complementary
protection in states parties to the Convention, as well as informing aspects of their asylum
procedures. While the concept of trafficking has barely surfaced in Convention jurisprudence to date,
a focused analysis of pertinent articles of the Convention discloses that the instrument could be of
considerable practical value to victims in a similar fashion to the asylum jurisprudence.

Freedom from slavery, forced labour and servitude

The prohibition on slavery and forced or compulsory labour in Art.4 ECHR is the most obvious starting
point for any analysis of the value of the Convention in regard to *E.H.R.L.R. 116 trafficking victims.
This article was successfully pleaded by the applicant in the case of Siliadin v France 68 which
concerned an alleged incident of trafficking of a child for the purposes of labour exploitation. The facts
reveal that the applicant, a 15-year-old Togolese national, had been taken to France by a French
national on the pretext that her immigration status would be regularised and that she would be
educated. In fact, she was subsequently “lent”, by the woman who had accompanied her to France, to
a family as a domestic servant, in circumstances where she had worked fifteen hours a day, seven
days a week, for no pay. Although the arrangement had persisted for over three years in total, the
French courts had held that her situation did not breach the French Penal Code. The applicant
complained that the exploitation to which she had been subjected in a private household amounted to
a failure by the state to comply with its positive obligation under Arts 1 and 4 ECHR, taken together,
to put in place adequate criminal law provisions to prevent and effectively punish the perpetrators of
those acts. This argument by the applicant involved a novel extension of the “positive obligations”
doctrine, previously recognised by the Court principally in regard to Arts 2, 3 and 8 ECHR,69 to the
terms of Art.4. The Court agreed, holding that limiting compliance with Art.4 only to direct action by
the state authorities would be inconsistent with international instruments specifically concerned with
slavery and forced labour and would amount to rendering it ineffective.70 Accordingly, it necessarily
followed that governments indeed have positive obligations to adopt criminal law provisions which
penalise the practices referred to in Art.4 and to apply them in practice.71 While the circumstances to
which the applicant had been subjected did not, in the view of the Court, amount to “slavery”, she had
been subjected to “forced labour” and “servitude” within the meaning of Art.4 at a time when she was
a minor.72 The violation was established in this case because the provisions of French criminal law
had not offered her adequate protection against her situation and not made it possible for the culprits
to be punished.73

While the decision is obviously of huge significance in so far as it establishes a clear duty on states
parties to the Convention to criminalise “trafficking” and other forms of “forced labour”, it has been
obliquely criticised for failing to stretch the positive obligations in Art.4 beyond the duty to provide an
adequate criminal law response and further in the direction of victim protection.74 The text of Art.4,
however, is limited to a straight-forward prohibition on “slavery” and “forced or compulsory labour”. It
would seem unlikely that even the broadest interpretation of Art.4 could give rise to a duty to provide
measures of protection to persons subjected to such treatment. Rather, it would *E.H.R.L.R. 117
seem that the more appropriate nexus to victim protection can be located in Arts 8 and 3 ECHR.

Right to respect for physical and moral integrity

The Court has recognised in a number of different contexts that the right to respect for private life in
Art.8 ECHR includes the right of every person to respect for his or her physical and moral integrity.75

One step below the more demanding standard of establishing that a state has inflicted or otherwise
allowed an individual to be subjected to “degrading” treatment in violation of Art.3, this obligation
positively obliges states to take concrete measures, whether legislative or otherwise, to protect a
person's physical and moral integrity. The Court has recognised the existence of this aspect of the
right in cases involving deportation,76 treatment of disabled persons77 and failure to make adequate
criminal law provision in cases of assault.78 Given that the rights in the Convention apply to all
persons within the jurisdiction of the contracting states, it could well be argued that a failure by any
contracting state to provide adequate shelter to a trafficked person, to fail to meet his or her
psychological or physical needs or to supply emergency medical assistance would be a failure to
respect that person's physical or moral integrity. Again, the essence of such an argument would have
to be based on the failure by the state to fulfil its positive obligations in regard to this aspect of the
right. There can be little doubt but that such an argument would require the Court to stray into the
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contentious area of social and economic rights where it is usually quite uncomfortable.79 However,
arguments in this direction could be bolstered by reliance on the standards for victim protection set
forth in the Palermo Protocol and a fortiori in the Council of Europe Convention Against Trafficking.80

This would be so particularly given the Court's repeated mantra in cases such as Siliadin that the
Convention is a living instrument which must be interpreted in the light of present day conditions and
in accordance with the increasingly high standards required in the area of human rights and
fundamental liberties.81 The emphasis in this and other judgments on the duty of the state to protect
children and other vulnerable individuals would also be of similarly persuasive value.82

*E.H.R.L.R. 118 Protection against return to country of origin

On the issue of return to the state of origin, where this arises, the case law on Art.3 ECHR in regard
to asylum is of direct relevance to a victim of trafficking who fears return and possible revictimisation
in her country of origin by her traffickers. The decision of the Court in the case of HLR v France
provides the appropriate principle that individuals should not be sent back to a state where they are at
risk of ill-treatment, even at the hands of non-state agents, whom the state cannot or will not control.83

However, it must be acknowledged that it has become increasingly difficult for applicants before the
Court to reach the high threshold of proof demanded by the Court in practice.84 Moreover, Art.3 would
seem to provide little grounds for relief in circumstances where victims do wish to be repatriated, or
where their wishes are unclear. The Council of Europe's Convention on Trafficking does provide for a
reflection period and provision of a residence order so as to allow the victim to come to terms with the
situation, to be protected from the trafficker(s), to assess the risks, if any, involved in return, and to
decide whether or not to co-operate with any potential prosecution. Unfortunately, pending
implementation of that Convention and widespread ratification by Council of Europe states, the ECHR
would seem incapable of supplying the deficiency.

Duty of investigation

A persistent difficulty in combating the phenomenon of trafficking has been the low rates of
identification by states of situations of trafficking. Given the incapacity of many victims to self-identify
or to come forward physically, it is hugely important that the state puts in place trained personnel who
can evaluate circumstances that will not immediately present to an untrained eye as a situation of
trafficking. In this respect, it may be recalled that the Court has previously held that states are under a
duty to investigate situations where there is an arguable claim that persons have been treated in
violation of Art.3,85 even at the hands of private parties.86 Thus, failure by police to investigate the
circumstances of any situation which might reasonably be believed to amount to a situation of
trafficking, which of its very essence at least amounts to inhuman and degrading treatment, might
also ground liability on Art.3 grounds. Similar arguments may also emerge in regard to a duty of
investigation as an inherent aspect of Art.4.

Conclusion

Despite the devastating impact which the crime of trafficking has on its victims, states are still
reluctant to commit to binding legal obligations in the matter of protection. The national interest has
always taken priority in the fight against trafficking. This *E.H.R.L.R. 119 reluctance to commit to
binding legal obligations in regard to protection is evidenced by the widespread failure of European
states to ratify the Council of Europe's Convention Against Trafficking. In such a climate, human rights
advocates have increasingly resorted to core human rights treaties as a means of articulating
concrete rights for victims. There is evidence that this approach is garnering certain success. The
above analysis reveals that the European Convention on Human Rights, in particular, could provide
useful weaponry in the armoury of lawyers representing victims of trafficking, both at the national level
where the Convention is incorporated into domestic law, and ultimately before the European Court of
Human Rights in the years ahead. While the dividends in individual cases may not be widespread,
such a course of strategic litigation could help place the spotlight on the needs of victims of this most
egregious of crimes.
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